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States’ Choice on Immigration Enforcement:
A look at the 287(g) Program

Immigration policy in the United States is a federal responsibility, however states are free to
support the federal government if they so choose. A section of the Illegal Immigration Reform
and Immigrant Responsibility Act of 1996 (IIRIRA) created one specific method for state and
local law enforcement agencies (LEASs) to partner with the federal government in immigration
enforcement. Section 287(g) of the IIRIRA “‘authorizes ICE [Immigration and Customs
Enforcement] to enter into written agreements under which state or local law enforcement
agencies may perform, at their own expense and under the supervision of ICE officers, certain
functions of an immigration officer in relation to the investigation, apprehension, or detention of
aliens in the United States” (Immigration Enforcement: Better Controls Needed, 2009). For my
research this term I asked the question why do state or local law enforcement agencies (LEAs)
seek to cooperate with federal immigration law, and more specifically what are the reasons state
or local agencies use to join or not to join the 287(g) program?

Research Model: See Appendix for Research Matrix

In order to answer my question I conducted a literature review in which I examined the history of
the 287(g) program. Initially, I began with a look at peer reviewed articles on topics related to

the program or specifically about the program. I soon realized I needed to understand the full
history of the policy before I could understand why states chose to volunteer or chose to distance
themselves from such policies. At this point I looked back at Government Accountability Office
reports, which led me to Congressional hearings, which then led me to think tank analyses. After
understanding the timeline and the shifts of the program I then returned to look at the initial
journal articles.

Throughout my research I focused on what arguments were made in favor of the program and
which against the program. It was important for my research to closely examine the shifts in the
program to see whether these changes affected the arguments state or local agencies made for or
against the program.

Sources: strengths, weaknesses and barriers

The body of sources I used cover testimonial, analysis, and documentation. It was not possible
for me to collect physical evidence for this research. In total the body of evidence available does
pass the three tests of sufficient, competent, and relevant. I found that each piece of evidence
may be competent and relevant, but on their own they were not sufficient.

The testimonial evidence comes from the expert level, for example congressional hearings with
witnesses from ICE and local law enforcement. The panelists are certainly competent to speak on
the topic of immigration enforcement and they present relevant arguments. However, the makeup
of each panel itself was often more heavily weighted on the pro 287(g) side, consisting primarily
of representatives from the law enforcement community. Additionally, in one hearing a mother
who lost her son in a devastating hit and run accident where the drivers were undocumented
provided a highly emotional testimony. At times there were more neutral panelists, such as
representatives from the GAO or from the International Association of Chiefs of Police. And in
one hearing a representative from the Migration Policy Institute provided testimony notably on
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the opposing side of the argument. The committee members do have a gap in the makeup of their
testimonies on this subject when it comes to testimony from the immigrant community itself.

The analysis evidence I collected was varied. The strongest piece of analysis I examined was a
study conducted by the GAO, released in 2009. This study provided a rich overview at the
program’s implementation (Immigration Enforcement: Better Controls Needed, 2009). A journal
article from the American Society of Criminology provided a more focused examination at the
policy impact of the 287(g) program on crime rates and disorder (The Effects of Local
Immigration Enforcement on Crime and Disorder, 2013). More recently, the Immigration Legal
Resource Center (ILRC) released a report in December of 2016. While ILRC is clearly a pro-
immigrant organization and is staunchly opposed to the 287(g) program, the report was well
done and extremely informative.

I was able to find documentary evidence from the ICE website. However, there was one
significant barrier I came across. The website regularly updates the list of active MOAs across
the country, it does not have a record over time of this information. Often in reports or analysis |
would find citations for the ICE Fact Sheet which lists the active MOAs, however rarely did
these reports have a copy of the fact sheet as it was on that specific date. Therefore, it was unable
to get a full picture of the number and the models of MOAs over time.

I found it challenging to sift through the abundance of material on the topic. Even though most of
the country does not choose to participate in 287(g), there is an abundance of discussion
regarding its validity and its worth given the controversial nature of the issue. I would argue that
both sides of the argument use strong data to back up their claims, however their data can be
used to argue for or against the policy, it all depends on ones definition of the problem.

Findings

The 287(g) program has a long and varied history. Despite the ebb and flow of its popularity,
even at its peak 95 percent of jurisdictions in the country did not seek to join the program
(Examining 287(g): The Role of State and Local, 2009). The arguments for and against joining
the program remained fairly consistent throughout the past 21 years.

Pro-298(g)

Those jurisdictions which seek to join the 287(g) program are often doing so due to public
pressure to respond to increased illegal immigration. Often the illegal immigration is blamed for
an increase in crime rate leading to public outcry for more law enforcement. Thus, the force
multiplier effect of the program is attractive to these jurisdictions. Early in the history of the
program some from the law enforcement community and from congress stated confusion as to
why the program was not more popular. Members of congress were by and large in favor the
program, primarily citing concerns of terrorism and hopes that more cooperation amongst law
enforcement would protect the homeland (The 287(g) Program: Ensuring the Integrity of
America’s Border Security System Through Federal-State, 2005).

Those on this side of the debate look at the issue of illegal immigration as a problem of basic law
and order. The spectrum ranges from those who argue that only immigrants who commit serious
crimes should be deported to those who argue merely being in this country without permission
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constitutes a break in the social contract and thus warrants deportation. Finally, those arguing on
this side of the debate see the illegal immigration situation as out of control, warranting an all
hands on deck response.

Opposed to 287(g)

For those who choose not to join it is often in the name of community policing. These
jurisdictions essentially conduct a cost benefit analysis in which the cost of losing trust in the
immigrant community greatly outweighs the benefit of identifying and deporting undocumented
immigrants. Further reasons include risk of racial profiling and fiscal cost to the local law
enforcement agency.

This side of the debate argues strongly for a separation of state and federal responsibilities. The
claim is often made that local and state agencies cannot do the federal government’s work.
Furthermore, a consistent concern throughout the history of the program is the lack of support
from ICE to local agencies who do participate in the program. Some agencies report a lack of
direction from ICE. This lack of direction is often the precursor for abuses of the program and of
the immigrant community, adding to the cost of participation.

There are some who argue against this program not for the reasons listed above but instead on
the premise of efficiency alone. For those jurisdictions which do wish to cooperate with federal
law enforcement, 287(g) is not the only option. These jurisdictions often prefer to cooperate with
the number of other programs that implant ICE into the local law enforcement level of
operations. Or they adopt policies which institute a more passive form of cooperation, where
their offices may allow a more open door of communication with ICE.

Changes Made

Those opposed to the program have seen several attempts at rectifying the concerns stated above.
The program saw two significant revisions, first in 2009 and then again in 2013. In 2009, in
response to a GAO report which called attention to the poor implementation of the program, the
program underwent a revision which attempted to make the implementation more uniform and
thus less prone to abuse.

The program has three models of implementation which are: jail enforcement model, task force
officer model, and joint jail enforcement-task force officer model. In 2013, all jurisdictions with
MOAs which operated task forces under the 287(g) program were discontinued. It is unclear
whether this policy change had a direct impact on the drastic reduction of active MOAs.
However, in fiscal year 2012 there were 64 MOAs in 24 States, and by July 2013 there were 39
MOAs in 19 States (The Performance of 287(g) Agreements FY 2013 Update, 2013).

What does this let us say?

While the choice to join the 287(g) program is voluntary, it is only one of many ways in which
state and local law enforcement agencies can cooperate with federal immigration enforcement.
Currently only 1 percent of jurisdictions have active MOAs (Searching for Sanctuary, 2016),
however the new Trump Administration has pushed for a revitalization of the program.
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In section D of President Trump’s Executive Order issued on February 20", the President pushes
for the “expansion of the 287(g) program in the border region” (Implementing the President's
Border Security and Immigration Enforcement Improvements, 2017). The order further
encourages Customs and Border Patrol and ICE to evaluate the most effective enforcement
model for each jurisdiction individually, including consideration all three models of the 287(g)
program.

Why a state or local law enforcement agency decides to join the 287(g) program is an interesting
and salient question given how few decide to join. Furthermore, on the national level this debate
over local law enforcement cooperation with federal immigration enforcement is very active.
The election of Donald Trump has created a policy window for those pushing for more
cooperation.

I have listed the various reasons local and state jurisdictions had for joining this program over the
21 years of the program. An important finding in this research however is while the LEAs are
mostly not joining this program this does not mean these LEAs do not wish to cooperate with
federal immigration enforcement. This finding is supported by a recent study conducted by the
Immigration Legal Resource Center. The findings of this study show that while a majority of
jurisdictions do not have 287(g) agreements, 99 percent, a majority of the jurisdiction do have
other policies in place allowing for active cooperation between local law enforcement and ICE.
For example, the research shows that only 25 percent of counties do not hold individuals for ICE
after the individual’s release date (also known as a detainer).

How can policy-makers use your work?

State and local law enforcement cooperation with federal immigration enforcement is currently
on the policy agenda for much of the country. As policy makers approach this question they
should be cognizant of the policy history. Programs such as 287(g) have been plagued by
controversy, and there are very real concerns in regards to implementation issues. Furthermore,
this program is not the only way in which a LEAs can cooperate with federal immigration
enforcement. Policymakers should evaluate the concerns of cooperation and the benefits of
cooperation provided in this research in order to conduct their own cost benefit analysis for
cooperation. The recent threats made by the White House to without funds from jurisdictions that
refuse to cooperate with federal immigration enforcement only makes this analysis more
complicated. I would argue however it also makes the conversation extremely important. Many
in the immigrant community have been having this conversation for decades. Their voice is
noticeably absent in the national conversation on programs such as 287(g). Policymakers should
work to rectify this by ensuring they hear from all stakeholders.




287(g) Research

Appendix: Research Matrix

Zoé Flanagan
March 13, 2017

Objective Data Analysis What will this let us say?
Determining why Testimonial — Literature The reasons for and against this
local and state law Congressional Review program have not changed much
enforcement agencies | hearings over time, it all depends on how a

seek to cooperate with
federal immigration
law.

More narrowly, exam
the reasons used by
state and local
agencies to join or not
to join the 287(g)
program.

Analysis — GAO
Report; Think Tank
Reports; academic
journals

Documentary — ICE
website; Office of
Inspector General
Report

LEA defines the problem.

Furthermore, the 287(g) program
1s not the only method available to
LEAs for cooperation with federal
immigration enforcement, and
most LEAs do cooperate in some
way.
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In section D of President Trump’s Executive Order, he pushes for the “expansion of the
287(g) program in the border region” (p.4). The order further encourages Customs and
Border Patrol and Immigration and Customs Enforcement to evaluate the most effective
enforcement model for each jurisdiction individually, including consideration all three
models of the 287(g) program: jail enforcement model, task force officer model, and joint
jail enforcement-task force officer model.
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